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Dear Sirs

FEDSURE LIFE ASSURANCE LTD formerly INVESTEC EMPLOYEE BENEFITS  : FSB INSPECTION REPORT

1 We act, as you know, for certain of the former non-executive directors of Fedsure Life Assurance Limited, being Messrs D G Barrow, J A Barrow, A P H Jammine, M E King SC, D H Mitchell and M I Sacks.

2 Our clients have no objection to leave of the court being obtained to publish the inspectors' final report, provided that this letter is published together with the report in the interests of natural justice and transparency.

3 It is clear from the findings of the inspectors that, inter alia -

3.1 
They did not find any evidence of irregularities or conduct in bad faith by our clients and that our clients in fact acted properly.

3.2 
Fedsure Life Assurance Limited was never in an unsound financial position and did not "fail" or “collapse” or renege on any of its contractual commitments.  It always met statutory solvency requirements.  It was bought by Investec as a going concern at a price of more than R4-bn in an open market transaction.

3.3 
Our clients persist in joining issue with the inspectors on the legal opinions and conclusions of law expressed by them, more particularly on -

3.3.1 

the applicability to our clients of the Financial Institutions (Protection of Funds) Act No 28 of 2001 ("the 2001 Act"), inter alia, in that our clients resigned as directors of Fedsure Life in June 2001 and the Act only came into force in November 2001;

3.3.2 

the interpretation of Section 2 of the 2001 Act both in law and on the facts;

3.3.3 

the applicability to our clients and interpretation of the Financial Institutions (Investment of Funds) Act No 39 of 1984 ("the 1984 Act") both in law and in fact;

3.3.4 

their failure to draw a distinction between Section 2 of the 2001 Act and Section 2 of the 1984 Act;

3.3.5 

their failure to draw a distinction between the definitions of “trust property” in the two Acts;

3.3.6 

the heading to Section 2 of the 1984 Act is the duty of a director or employee dealing with funds and trust property.  Fedam, a company separate from Fedlife and with a different board of directors and a staff of 70 people, dealt with policyholder funds of R12 billion in total funds of R41 billion managed by it;

3.3.7 

the Inspectors held that any director of Fedlife controlled those funds and consequently the section applied to each of our clients.  On a proper construction of the section and on the facts our clients contend that such a conclusion is erroneous.  A single director does not have control of the assets of the company of which he is a director never mind another company;

3.3.8 

on the facts the Inspectors found that our clients did not breach the section.  Our clients contend that in any event, they could never have done so because the section did not apply to them.

3.4 
There are factual conclusions reached by the inspectors which are not supported by the evidence.  No good purpose will be served in dealing with such factual disputes, but our clients reserve their rights to do so if necessary.  

3.5 
The inspectors deal in paragraphs 61 and 62 of their report with the investment in Saambou.  In order to dispel any misunderstanding, we point out, however, that Saambou was placed under curatorship in February 2002 some 8 months after our clients had resigned from the board of Fedsure Life and that when the financial service businesses of Fedlife were sold to Investec the Saambou shares were trading in excess of R10 per share.

3.6 
One must guard particularly with the benefit of hindsight of being too critical of investment decisions made which are based, inter alia, upon an assessment of the future performance of economies, market sectors, individual companies and various investment avenues as diverse as equities, property and the money market.  Particularly of late, one reads in the press on a daily basis that asset managers for financial institutions, unit trusts, pension funds and the like are for the timebeing continually caught off balance by being overweight in equities or being overweight in certain equities.  The material decline in equity values over the past two-and-a-half years (in contrast with the excellent performance of equities in say the ten years prior thereto), the poor liquidity and the inappropriate mix of investments by several financial institutions, seriously prejudiced the value for policyholders and pensioners.  Investment decisions were made in good faith, but with the passage of time and with hindsight, proved at present and in the short-term to be unwise.  Because of these uncertainties in forecasting and reading the future performance of the various markets and investment avenues, the assessment of an asset manager's performance is usually not less than a five-year period, particularly in the life insurance industry which is designed for long-term investment and not a two-year window as the inspectors have done with the investments by Fedam.

3.7 
Further, not all the non-executive directors were appointed to the board of Fedlife at the same time.  In particular, we point out that Mr King was appointed to the board of Fedlife in March 1999 long after the acquisition of the investments in financials had been made.  

3.8 
Our clients generally support the recommendations of the Registrar and of the inspectors and make the following comments in particular -

3.8.1 

the prescribed methodology for the separation of shareholder and policyholders' funds has merit, but it is far too theoretical and impractical and our clients do not know whether any life insurers follow that process, but it justifies investigation;

3.8.2 

the creation of the proposed panel is to be welcomed.  It is suggested that representatives from the attorneys' profession and the legal academic profession should also serve on the panel, in particular to consider amendments to the 2001 Act;

3.8.3 

without conceding the experience of the inspectors referred to in paragraph 347, there is merit in this proposal.

4 Our clients discharged their director’s fiduciary duties of good faith, care and skill as was confirmed by the inspectors.

5 We await to hear from you.

Yours faithfully

W E R K S M A N S
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