FSB SUCCESSFUL IN LONG DISPUTE WITH PEPKOR LIMITED RE PEPKOR PENSION FUND

On Friday 14 December 2001 the Cape High Court handed down judgement in an important case regarding pension fund surpluses.

The Financial Services Board (“the FSB”) and the Registrar of Pension Funds (“the Registrar”) asked  the Court to declare invalid the Registrar’s approval of the unbundling of the Pepkor Pensioenfonds (“the Fund”) between October 1993 and November 1995 into defined benefit and defined contribution funds for each of the main operating companies in the Pepkor Group (Ackermans, Pep Stores and Shoprite).  The unbundling process left the Fund with a very large surplus, currently just under R100 million, no active members and only 14 pensioners.  The court found in favour of the FSB and the Registrar and ordered the defendants to pay their costs.

In 1996 the trustees of the Fund, who were all nominated by Pepkor Ltd (“Pepkor”), placed the Fund into liquidation and applied for a rule amendment which would have allowed the payment to Pepkor of the bulk of the surplus.  The proposed liquidation account showed that at that stage the Fund had 17 members (all drawing pensions), representing actuarial liabilities of some R2,43 million, but at the same time had assets valued at R52,33 million.  The liquidation account proposed to pay the surplus assets of R49,9 million to Pepkor.

The Chief Actuary considered that this situation could not have arisen from the normal, natural development of the Fund.  On reviewing the FSB’s files, the Chief Actuary discovered that the actuary to the Fund had misstated the funding level of the Fund after the initial unbundling at 137% - the correct funding level was 606%.  The actuary also incorrectly described certain “special reserves” as liabilities.  This amount, plus an additional amount of interest was later transferred out of the Fund without the consent of the Registrar in contravention of section 14 of the Pension Funds Act, 1956 (“the PFA”).

The trustees were unable satisfactorily to explain what the Fund had intended to do with the surplus after the unbundling.  The trustees also did not disclose the accumulation of the surplus to members of the Fund who were being “unbundled” into the new funds.  The Registrar accordingly refused to register the amendment or to approve the proposed liquidation account.

The Financial Services Board persuaded the Court to set aside the Registrar’s initial approvals for the unbundling. The order given by the Court has been suspended in order to afford all of the parties an opportunity to arrive at a more equitable distribution of the surplus.  

Mr Jeff Van Rooyen, the Executive Officer of the Financial Services Board and the present Registrar of Pension Funds, expressed his satisfaction with the outcome of the case. He considers the judgment to be a milestone in the advancement of a more equitable dispensation in the pension fund industry in which the rights of members of pension funds are accorded more weight.
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